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Grandparents Plus is the national charity which champions the role of grandparents and the wider family in children’s lives – especially when they take on the caring role in difficult family circumstances.  We work to support grandparents and the wider family by:

· Campaigning for change so that their contribution to children’s wellbeing and care is valued and understood

· Providing evidence, policy solutions and training so that they get the services and support they need to help children thrive

· Building alliances and networks so that they can have a voice and support each other, especially when they become children’s full-time carers.

We welcome the Family Justice Review and the opportunity within that to consider the role of grandparents in children’s lives and whether additional contact rights for grandparents are necessary.  We do not have legal expertise nor do we represent or advise grandparents who are separated from their grandchildren.  But we do have research and policy expertise and we have also developed resources, such as our grandparents’ guide, to support parental/grandparental communication and understanding.  Our focus is primarily on the importance of communication outside of the court system. 

Grandparents Plus is also a member of the Kids in the Middle (KITM) coalition and we support the KITM response.

We would like to see a fundamental reform of the family justice system to create a system that puts children’s best interests at its heart.  This should include a radical change in the way resources are deployed, with a transfer of funding into non-legal interventions which effectively support relationships, reduce conflict, and enhance child outcomes, including mediation and specialist relationship counselling.  There also needs to be a culture change so that lawyers and the courts become a last resort for resolving conflict between parents and within families.
It is anomalous that unmarried parents are excluded from the terms of reference of the review, given that almost half of children in the UK are born outside of marriage.  We believe that couples experiencing difficulties should have the same access to relationship support and other services irrespective of their marital status.

Grandparents Plus also runs a Network for grandparents who are raising their grandchildren and other family and friends carers and we now have over 1,000 members.  There are thought to be 200,000 families in this situation and many of them will have had contact with the family courts in extremely difficult circumstances.  However for the purposes of this response we have largely focussed on the question of contact as we understand that is the Review’s priority.
Q6 How best can we provide greater contact rights to non-resident parents and grandparents?

Is a rights-based approach the way forward?

The right to family life

Article 8 of the Human Rights Act (1998) enshrines the right to respect for private and family life while Article 5 of the United Nations Convention on the Rights of the Child (1989) states that: 
Parties shall respect the responsibilities, rights and duties of parents or, where applicable, the members of the extended family or community as provided for by local custom, legal guardians or other persons legally responsible for the child, to provide, in a manner consistent with the evolving capacities of the child, appropriate direction and guidance…. 

There are clearly competing and potentially conflicting rights for children, parents and grandparents.  Grandparents Plus believes that the primary focus of the family justice system should be on the welfare and rights of the child.  The assertion of any adult rights must, therefore, be exercised in a way that is consistent with this.   We believe there are three principles which should be met. We must:

· Promote the welfare of the child

· Reduce and manage conflict wherever possible

· Support a child’s family relationships

Family separation
It is thought that 1 million children are unable to see their grandparents because families have either separated or lost touch
.  This represents a significant loss to the child in terms of his or her family life, future support and personal and cultural identity as well as a huge loss to the grandparents.

Recent Gingerbread research
 found that 7 out of 10 families there is some contact between the child and the non-resident parent.  But in 3 of 10 cases contact is absent altogether.  We know that 9 out of 10 non-resident parents are male
.  It is overwhelmingly the paternal grandparents who lose out on contact with grandchildren when parents separate.  After separation the contribution that maternal grandparents make goes up, while paternal grandparents have the opposite experience.  Before separation 6 out of 10 paternal grandparents report feeling very close to their grandchild but that drops to 3 out of 10 after separation
.  

Young People’s Views

Research published last year by Grandparents Plus, conducted by Professor Ann Buchanan and Julia Griggs from the Department for Social Policy and Social Work at the University of Oxford and funded by the ESRC
 found strong backing from young people aged 11-16 for a continuing relationship with grandparents following parental divorce or separation. 
This was the first study to report the views of young people on what they want from their relationships with their grandparents. In the individual interviews all young people were asked whether they felt that grandparents should have legal rights to see their grandchildren. It was explained that following parental separation/divorce some grandparents did not see their grandchildren. The overwhelming majority of young people felt strongly that they wanted their grandparents to stay in touch. When however, it came to involving grandparents in court decisions they were much more pragmatic. Here the responses were divided between those who felt grandparents should be involved ‘because they are family and know you’, and those who felt it would not help.  Out of the 40 interviews, 35 young people expressed strongly that they wanted continuing contact with grandparents. Only 5 were uncertain or qualified their responses. One felt it was ‘up to the parents’ and the other said that although she would like to keep in touch with her grandparents herself she did know one grandmother who had stolen all her grandchild’s money. A third mentioned that it should be up to the child as the grandparents may be ‘harassing’ the child. Overall young people were not especially concerned about their grandparents’ rights but were forcibly saying that this was their right to have continuing contact. 

(Note that although the young people were broadly representative of young people in England and Wales, by gender, by ethnic background, by marital situation of their parents, it is possible that those who agreed to be interviewed had better relationships with grandparents than those not interviewed.)
More detailed commentary, including direct quotations from young people interviewed, in available in the report which is on our website.

http://www.grandparentsplus.org.uk/publications_files/%E2%80%9CMy%20Second%20Mum%20and%20Dad%E2%80%9D%20research%20report.pdf
Grandparent involvement with children after family breakdown
Another relevant finding from Buchanan and Grigg’s research based on a survey of over 100 teenagers is that whilst grandparent involvement was high in all family settings, it plays a particularly important role in non-intact families. Grandparent involvement, when a range of other factors were taken into account, was more strongly associated with reduced adjustment difficulties among adolescents from non-intact families than those from intact families. These findings suggest that grandchildren in non-intact families are the chief beneficiaries of grandparent contact and that this contact is an important protecting factor.
It is also important to remember that maintaining contact with the grandparent could be one of the most effective ways of safeguarding a child.  If and when a grandparent raises the alarm with children’s social services it has probably taken a great deal of courage for them to raise the alarm. They should be listened to and their concerns taken seriously. 

Care and adoption proceedings

When neither parent is able to care for the child then care and adoption proceedings may follow.  As the law stands grandparents have no right to be included in care and adoption proceedings and they are required to apply for leave for orders under the Children Act 1989.   For many grandparents this legal process presents them with a significant cost, one that they may struggle to afford. We interviewed 100 of our Network members last year
 and found that over 1 in 3 of the grandparent carers who responded had fought legal battles to care for children and over half of them (56% or 20 people) had incurred legal costs. Seven carers had paid up to £5,000 with two people incurring between £5,000 – £10,000 and three paying between £10,000 to £20,000. One incurred a bill of over £30,000. One grandparent carer told us:

“I had to sell my house in order to pay for legal costs.”

Is it justifiable to treat grandparents in the same way as any other adult in this situation or should they be able to seek an order under the Children’s Act (1989) without first seeking leave to apply?  We believe the grandparent relationship is special and does merit particular treatment and so we welcome the Government’s commitment to remove the requirement that grandparents have to apply for leave for a residence or contact order.  
We also want to see increased access to legal aid for grandparents who have to pursue a case through the courts, particularly for care and adoption proceedings.

Minimising conflict

It is generally accepted that conflict between adults is bad for children.  A recent BSA survey showed that 8 out of 10 (78%) adults believe it is conflict rather than separation that harms children
.  This would seem to be borne out by evidence suggesting that experience of conflict can be a significant determining factor for child outcomes.  Children in intact families experiencing high levels of conflict do less well than children in single parent households.
  

Parents and children can often have very different perspectives on the same situation.  In a survey teenagers and parents were both asked whether they agreed with the statement, “parents getting on well is one of the most important factors in raising happy children” seven in ten of the teenagers agreed compared to just a third of the parents.
   Other research evidence (cited above) indicates that teenagers regard it as their right to see their grandparents, rather than their grandparents’ right to see them.  But, significantly, they do not want grandparents in the court room and are clear that they want grandparental involvement but distinguish between that and additional grandparental rights.
 

We believe that after ensuring the safety of the child and resident parent (usually the mother) the primary focus should be on minimising family conflict.  While we agree with the desire to secure greater grandparental involvement we also have to consider the risk that additional rights for grandparents could multiply the number of adults in conflict over a child.  So our preference is to see additional investment in family relationship support and communication rather than creating additional rights.  

Even where grandparents have won the legal right to see their grandchildren, the reality is that the relationship with the child’s mother/father is by that point so broken down that those rights may not be respected.  A more sustainable solution lies in improving adult relationships and communication rather than in creating additional legal rights. We would like to see a greater use of mediation and specialist relationship counselling and increased opportunities for grandparents and other family members to make use of these services which can be valuable tools to help those involved in a dispute to feel heard and can result in an agreed way forward. This needs to include a switch in the use of public resources away from court processes which are adversarial and can leave people feeling bitter and dissatisfied towards more effective means of resolving relationship difficulties.

Despite an announcement from the previous government of a boost to funding for relationship services, the vast majority of these services are not free to families.  We believe that if a minimum number of sessions were available free of charge this would encourage take up at an earlier stage in the relationship breakdown and could help to reduce conflict.  Just as we prioritise our physical and mental wellbeing, so we should also prioritise the health of our family relationships.

We want to see a fundamental cultural shift where going to court becomes a last resort.  As part of this we believe every family who faces relationship breakdown should be entitled to three free sessions of relationship support, counselling or mediation. We believe that this would help to ‘normalise’ the act of seeking relationship support and would still be a far better use of public money than the cost of the consequences of parental conflict or an inefficient, overburdened court process.  

It is a concern of ours that the number of private law cases that CAFCASS deals with is increasing. There was a 16.2% increase in private law (divorce and separation cases) from 38,501 in 2008-09 to 44,722 this year (2010) at the same time as the number of public law cases also increased by 33%.
  As an organisation CAFCASS is struggling to cope with its workload and the combined private and public law responsibility risks neither function being fulfilled effectively.  This could put vulnerable children at risk. A greater use of mediation, keeping divorcing couples out of the courts would help to alleviate this pressure.
Could more be done within existing law to ensure parents support a child’s wider family relationships?
As discussed above, we believe the best way forward to supporting a child’s wider family relationships is to invest in services which promote conflict resolution such as mediation and relationship counselling. 
When couples with children are divorcing they complete a Statement of Arrangements form, setting out where and with whom the children will be living and what the contact arrangements with the non-resident parent will be.  It includes details of the child’s childcare arrangements, their school and any special educational needs they may have as well as details about other children in the family.  But there is no reference to relationships with other people, including grandparents and the wider family, who may be important to the child.  This stage in the divorce process could become an opportunity for parents to be required to state who in their child’s life is particularly important to them, or if the child is old enough, to give them the opportunity to articulate this themselves, and what they will do as parents to support those relationships.   This information could then be shared with those named in the form. It does not go as far as to introduce grandparental rights but this would force parents to at least consider the child’s wider relationships and would emphasise that it is their responsibility as parents to support those relationships if they are in their child’s best interests. Divorce is such a painful and stressful experience that parents may not deliberately intend to exclude grandparents and other family members but may struggle to think beyond their own immediate circumstances.  This modest step would at least help them to do that. 

We want to see the Statement of Arrangements form for children include information about what parents will do to support a child’s relationships with their grandparents and other important people in the child’s life. 
Is a presumption of contact the way forward?

This would mean that contact with fathers and potentially, grandparents and other family members would be presumed to be in the child’s best interests unless a case had been made to state otherwise.  However, when one considers how this could apply to parents, it could be problematic and potentially in conflict with the welfare of the child as set out in the 1989 Children Act.  Those cases which go to court tend to be the most difficult ones and involve higher levels of conflict.  They also tend to have a disproportionately high rate (22%) of allegations of domestic violence.
  Limited evidence from a system of presumed contact in Australia also suggests that it results in more litigation not less.
  For these reasons we believe that a presumption of contact is not the best way forward.
Should grandparents be told of any adoption proceedings?

A recent legal case resulted in a court deciding that a mother had the right to put her child up for adoption without notifying the father or the grandparents.
    We recognise that there are some very difficult cases, including where notifying grandparents of adoption proceeding could place the welfare of the mother in grave danger.  It may therefore be necessary for any right for grandparents to be informed to be qualified rather than absolute, where either the child or mother’s welfare is seriously jeopardised. However, consistent with the Children and Young People’s Act 2008 requirement that family and friends care should be the first option when children cannot live with their parents, we believe grandparents should in most cases have the opportunity to be considered as potential carers before a child is placed for adoption.  

We want to see grandparents notified of any care and adoption proceedings unless it can be demonstrated that this would not be in the interests of the child or the welfare of the parent with care. 

Q7 How effective is alternative dispute resolution (ADR), such as mediation, collaborative law and family group conferencing? What types/models of ADR are more effective and for which circumstances? Does this differ according to cases? How could we improve it and incentivise its use and what safeguards need to be put in place?

We have already referred to the value of mediation as an alternative way to resolving disputes to avoid the confrontational court process.  One other useful tool is Family Group Conferencing.  The experience that the grandparent and family and friends carers that we are in touch with, and the 120 or so professional social workers in our Kinship Care Group for Professionals that we are also in regular contact with have of family group conferencing is generally positive but when we surveyed our Network of grandparent carers last year we found that only 1 in 3 had experienced family group conferencing.

A family group conference (FGC) is a family-led planning meeting involving the child and extended family. It addresses child welfare concerns identified by the local authority and family members.  The plan should be agreed by the local authority as long its addresses their key concerns.  From the carers’ perspective, the family group conference gives them an opportunity to consider whether they can provide the care that the child needs.  It can provide them with the space and time to reflect rather than find themselves under pressure to make a decision at short notice or conversely, find out at too late a stage that care proceedings are underway and they have not been given the opportunity to step forward to provide care for the child. 

For professionals the family group conference is an opportunity to work with the wider family to plan care for a child.  But there is a risk that a meeting with parents could be presented as an FGC when it isn’t, or that the FGC may only be used once when in fact a family may need several meetings to resolve the issue and decide on a plan of care for a child. 
We are members of the Kinship Care Alliance, which is led by Family Rights Group, and agree that FGCs should always be offered by local authorities when planning the care of a child who cannot remain with their parents as they provide an effective way of engaging the support of the wider family at an early stage.  But there may also be a role for FGCs in other circumstances and we would welcome further consideration of this approach for separating couples.  It would have to be with the consent of all parties and probably facilitated by a relationship counsellor in order for it to work successfully.  If any of the parties feel coerced or they are unwilling participants then it could be counter-productive.
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